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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 


1. Is a “statement” by an accused inadmissible when 
' tested against the applicable narrow holding of E’scobedo 
. where: (a) there has been no request by the accused 
to see his attorney and no refusal of such a re 
quest; and (b) the “statement” was not the product of 
any interrogation but was, rather, a spontaneous ques- 
' tion volunteered and injected into a conversation between 
two policemen? 

' 2. On this appeal from his conviction, may appellant 
' raise alleged defects in the preliminary hearing stage 
| when he filed a pre-trial habeas corpus petition but did 
not appeal the adverse determination of that petition? 
Assuming he may, did appellant meet the requirements 
of Blue when his pre-trial petition did not raise the de 


fect now claimed for the first time? In any event, is the 
‘ required prejudice from lack of preliminary hearing 
' shown where, in a relatively simple case in which appel- 
' lant had practically no defense, defense counsel did not 
claim prejudice at trial, appellant points to no prejudice 
' On appeal, and the record reveals none? 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,885 


CLYDE A. WABLE, APPELLANT 
Vv 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a two-count indictment appellant was charged with 
unauthorized use of a vehicle in violation of 22 D.C. Code 
§ 2204 (1961) and interstate transportation of a stolen 
vehicle in violation of 18 U.S.C. § 2812 (1964). After 
trial on October 6, 1965, a jury found appellant guilty on 
both counts and a sentence of 18 to 54 months imprison- 
ment was imposed subsequently on each count, the sen- 
tences to run concurrently. Thereafter, on December 8, 
1965, appellant filed “A Motion for Mental Examination 
Under Alcoholic’s Cure at D.C. General” stating that 
he had a long record of unauthorized use of motor ve- 


(1) 


2 


hicles and he felt there was some connection between 
drinking and his five or six offenses; this motion was 
denied. Appellant subsequently filed a second motion, this 
one seeking a reduction of sentence, stating that he had 
no excuse for the offense but felt he was now in a posi- 
tion to be completely rehabilitated. That motion was like- 
wise denied. This appeal in forma pauperis followed. 


Pretrial Proceedings 


Appellant was arrested by Maryland police on Decem- 
ber 5, 1964 as he was driving erratically over three lanes 
of traffic near Bethesda (Tr. 28-29).1 At the time of 
arrest appellant appeared intoxicated, a strong odor of 
alcohol was present, and the car contained several wine 
bottles. Appellant was unable to produce a driver’s li- 
cense, (Tr. 31-32.) The car was subsequently determined 
to be stolen from the District of Columbia (Tr. 34-35) 
and a complaint was sworn out on December 8, 1964 be- 
fore the United States Commissioner for the District of 
Columbia charging appellant with unauthorized use of a 
vehicle. On May 28, 1965 an arrest warrant was issued 
by the United States Commissioner for the District of 
Columbia, to be executed upon the surrender of appellant 
by Maryland authorities (see Warrant, Record).2 The 
warrant was executed the day of its issuance and ap- 
pellant was taken before the United States Commissioner 
for the District of Maryland* (see Final Commitment of 
U.S. Comm’r for D. Md., Record). That Commissioner 


1“Tr.” refers to the transcript of the trial. “A. Tr.” will refer 
to the arraignment proceedings before Judge Hart on June 25, 
1965. 


2 The happenings in the interval between December 5, 1964 and 
May 28, 1965 are not precisely shown in the trial transcript. 
However, other papers in the record of the case tend to indicate 
that during the interval appellant was serving sentences in Mary- 
land for charges growing out of the traffic arrest. See, e.g., Motion 
to Set Appeal Bond, District Court File, Record; Motion to Reduce 
Sentence, p. 1, District Court File, Record, 


3 See Fep. R. Crim. P. 40 (as constituted in May 1965). 
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noted of record that appellant had “duly waived prelim- 
inary hearing” before him (ibid.). Appellant was im- 
mediately brought before the United States Commissioner 
in this jurisdiction for purposes of setting bond (see 
Final Commitment of U.S. Comm’r for D.D.C., Record). 

On June 21, 1965 appellant was allowed to file in 
forma pauperis a pro se petition for habeas corpus. 
Wable v. Anderson, H.C. 276-65.* The central allegation 
of that petition was that petitioner had not been given 
a preliminary hearing or, if any hearing was ever held, 
it was conducted without petitioner’s presence (see Peti- 
tion). The indictment charged appellant with unauthor- 
ized use of a vehicle, as well as the additional charge of 
interstate transportation of a stolen vehicle, was filed on 
the same day as appellant’s habeas corpus petition, June 
21, 1965. Four days later, appellant, represented by ap- 
pointed counsel, appeared for arraignment on the indict- 
ment (A. Tr. 1, 2). Counsel stated that he had been 
shown a copy of the pro se habeas corpus petition, that 
the petition was still pending, and that he thought the 
question of illegal detention could be raised at that time 
(A. Tr. 3). The arraignment judge informed counsel 
that he would be happy to continue the arraignment if 
that was counsel’s wish (A. Tr. 3-4). Counsel, how- 
ever, decided to enter a plea of guilty (A. Tr. 4). Trial 
was set for July 12, 1965 but was continued several times 
at defendant’s request, finally beginning two and a half 
months after arraignment (see District Court jacket). 

The petition for habeas corpus was disposed of after 
arraignment and after trial counsel’s appointment. On 
June 29, 1965, after the filing of a return and answer by 
respondent, which noted that the reason appellant had 
no hearing was that he had waived such hearing, the 
habeas corpus judge ruled to discharge the show cause 


«On motion of appellee, the trial judge on July 18, 1966 entered 
an order directing the Clerk of the District Court to certify the 
record in H.C. 276-65 to this Court as a supplemental record on 
appeal in the instant case. 
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order and to dismiss the petition. An order to that ef- 
fect was entered on July 12, 1965. No appeal was taken 
from that dismissal, nor was the matter raised at trial. 


Evidence at Trial 


The Government’s evidence at trial consisted of the 
testimony of the car’s owner and that of the arresting 
Maryland police officer. 

The car’s owner testified that his car was parked out- 
side his residence in the Southeast section of the District 
when he arose about 9:30 Saturday morning, December 
5, 1964 (see Tr. 18-19, 20). The car’s ignition had been 
locked and the key removed (Tr. 18-19). The owner 
noticed the car outside the house when he arose, but he 
returned from a shower about a half hour later to find the 
car gone (Tr. 19, 23). 

Approximately four and a half hours later a Mont- 
gomery County, Maryland police officer noticed a car 
weaving erratically on Wisconsin Avenue, just over the 
Maryland line (Tr. 28-29, 35). The police stopped the 
car and appellant, seemingly drunk and smelling of al- 
cohol, was identified as the person operating the car (Tr. 
81). The ecar’s ignition contained no key (Tr. 31, 42) 
and it was later discovered that the ignition had been 
short-circuited by the insertion of tin foil (Tr. 21, 26-27). 
Appellant stated that the car belonged to a friend (Tr. 
33), but a check of the car by police radio revealed that 
it was stolen (Tr. 34, 38). 

Appellant was placed in the police car and taken to 
the station (Tr. 87). On the drive to the station the 
arresting officer and his partner were engaged in con- 
versation between themselves when appellant broke in, 
spontaneously asking, “Did you get ... [name uncer- 
tain*] too?” (see Tr. 83). When the arresting officer 
asked appellant who he was talking about, appellant re- 
fused to answer (Tr. 34). 


5 The officer thought the name was “John,” but was not certain 
(Tr. 33, 40). 
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Appellant’s defense at trial was, at best, a story only 
partly told. Only appellant’s wife testified in his behalf. 
It was her testimony that on the Saturday in question 
appellant had waited at his Southeast home for a “Tony” 
to pick him up and drive him to work (Tr. 54, 56)— 
although she admitted that appellant did not normally 
work on Saturdays (Tr. 64). When “Tony” did not ar- 
rive, however, appellant left for work alone (Tr. 57). 
“Tony” arrived later, driving a black 1950 or 1951 model 
Chevrolet (the color, age and make of the stolen car)° 
(Tr. 17, 58-59). “Tony”, almost a total stranger to ap- 
pellant’s wife, told her that the car was not his but, 
rather, belonged to a friend (Tr. 59, 60). When he 
learned that appellant had gone, “Tony” drove off (Tr. 
60). 

The case went to the jury under appropriate instruc- 
tions which satisfied trial counsel (Tr. 110) and 42 
minutes later the jury returned a verdict of guilty on 
both counts (Tr. 11-12). 


RULES INVOLVED 


Rule 40, Federal Rules of Criminal Procedure, provided 
in pertinent part at the time applicable to this case: 


COMMITMENT TO ANOTHER DISTRICT: REMOVAL 


(a) Arrest in Nearby District. If a person is ar- 
rested on a warrant issued upon a complaint in a 
district other than the district of the arrest but in 


the same state or on a warrant issued upon a com- 
plaint in another state but at a place less than 100 
miles from the place of arrest, or without a warrant 
for an offense committed in another district in the 
same state or in another state but at a place less 
than 100 miles from the place of the arrest, he shall 
be taken before the nearest available commissioner 


6 Appellant’s wife asserted she was able to place the car’s year 
because her brother had a 1956 Chevrolet so she “just figured it 
would be a ’50 or ’51” (Tr. 59). 
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or other nearby officer described in Rule 5(a); pre- 
liminary proceedings shall be conducted in accordance 
with Rule 5(b) and (c); and if held to answer, he 
shall be held to answer to the district court for the 
district in which the prosecution is pending, or if 
the arrest was without a warrant, for the district in 
which the offense was committed. If such an arrest 
is made on a warrant issued on an indictment or in- 
formation, the person arrested shall be taken before 
the district court in which the prosecution is pend- 
ing or, for the purpose of admission to bail, before a 
commissioner in the district of the arrest in ac- 
cordance with provisions of Rule 9(c) (1). 


(b) Arrest in Distant District. 


(1) Appearance before Commissioner or 
Judge. If a person is arrested upon a warrant 
issued in another state at a place 100 miles or 
more from the place of arrest, or without a war- 
rant for an offense committed in another state 
at a place 100 miles or more from the place of 
arrest, he shall be taken without unnecessary 
delay before the nearest available commissioner 
or a nearby judge of the United States in the 
district in which the arrest was made. 

(2) Statement by Commissioner or Judge. 
The commissioner or judge shall inform the de- 
fendant of the charge against him, of his right 
to retain counsel and of his right to have a 
hearing or to waive a hearing by signing a 
waiver before the commissioner or judge. The 
commissioner or judge shall also inform the de- 
fendant that he is not required to make a state- 
ment and that any statement made by him may 
be used against him, shall allow him reasonable 
opportunity to consult counsel and shall admit 
him to bail as provided in these rules. 


Rule 5(b), Federal Rule of Criminal Procedure, pro- 
vided at the time applicable to this case: 


(b) The commissioner shall inform the defendant 
of the complaint against him, of his right to retain 
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counsel and of his right to have a preliminary ex- 
amination. He shall also inform the defendant that 
he is not required to make a statement and that any 
statement made by him may be used against him. 
The commissioner shall allow the defendant reason- 
able time and opportunity to consult counsel and 
shall admit the defendant to bail as provided in 
these rules. 


SUMMARY OF ARGUMENT 


I 


Appellant’s argument that the unobjected to testimony 
concerning his question to the police was erroneously 
introduced into evidence at trial is unmeritorious for 
at least two reasons. First, measured against the ap- 
plicable narrow holding of the Escobedo case, it is clear 
that the statement was admissible since appellant did not 
request to see his attorney nor was he denied such a re- 
quest. Secondly, the “statement” involved in this case 
was in reality an unsolicited question to the police; it 
was spontaneous and not the product of any interroga- 
tion whatever. As such, the statement would in any event 
be admissible under Escobedo, or for that matter Esco- 
bedo’s progeny. 


II 


There are at least three defects in appellant’s argument 
seeking reversal because of an allegedly invalid waiver of 
preliminary hearing. Assuming that the present com- 
plaint was raised in appellant’s pre-trial habeas corpus 
petition, appellant’s failure to directly appeal the adverse 
determination on that petition amounts to a failure to 
follow properly the command of the Blue case which seeks 
to insure pre-trial disposition of complaints of this na- 
ture. Secondly, appellant did not raise before trial the 
contention now advanced. His petition alleged that he 
had been given no preliminary hearing. This allegation 
was in fact true but of no effect since it was shown that 
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appellant had waived his preliminary hearing. That 
waiver was in no way attacked prior to trial, even though 
trial counsel was aware of the pending petition. Ac- 
cordingly, the petition was properly dismissed and appel- 
lant did not adequately follow the prescriptions of Blue. 
Thirdly, the record is barren of any prejudice from the 
absence of a preliminary hearing, a prerequisite to re- 
lief under Blue. 


ARGUMENT 


I, Appellant’s spontaneous statement was not improperly 
introduced. 


(Tr. 33, 40) 


Appellant’s first claim of error is the introduction, 
without objection, of the substance of his question to the 
police officers while riding to the station. During that 
ride appellant asked the police officers, “Did you get... 


[a person’s name] too?” (see Tr. 33). In essence, ap- 
pellant’s argument is that this question was an inad- 
missible statement under the Escobedo-Miranda* line of 
decisions. The question, however, was not inadmissible, 
the contention being disposed of by the Supreme Court’s 
decision in Johnson & Cassidy v. New Jersey, 86 Sup. Ct. 
1772 (1966). 

Appellant was tried on October 6, 1965—after the E'sco- 
bedo ruling was handed down and before the Miranda 
decision. In such a posture appellant’s rights are to be 
measured against the narrow holding of Escobedo. John- 
son & Cassidy v. New Jersey, supra at 1775, 1781. 
That holding encompasses only situations where “the 
suspect has requested and been denied an opportunity to 
consult with his lawyer.” Escobedo v. Illinois, supra at 


7 Escobedo v. Illinois, 378 U.S. 478 (1964); Miranda v. Arizona, 
86 Sup. Ct. 1602 (1966). 

It might be noted that appellant’s brief was filed before the 
Supreme Court’s decision in Johnson & Cassidy v. New Jersey, 
86 Sup. Ct. 1772 (1966). 
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491; Johnson & Cassidy v. New Jersey, supra at 1781. 
Obviously, such a situation did not occur here. See 
Counterstatement, p. 4, supra. Thus, appellant’s con- 
tention that his question to the police officers was inad- 
missible should be rejected for this reason alone. 

Moreover, appellant’s question was injected into a con- 
versation between the arresting officer and his partner 
(Tr. 38, 40). Appellant’s question was spontaneous and 
not the product of any interrogation whatever. It there- 
fore would have been admissible in any event. See Mir- 
anda v. Arizona, supra at 1630; cf. Kennedy v. United 
States, —— U.S. App. D.C. —-, —, 353 F.2d 462, 
465 (1965). 

For these reasons, appellant’s attack on the admission 
of his “statement” should be rejected.’ 


II. Appellant’s present complaint with the preliminary 
aspect of this case is not properly raiseable on this 
appeal. In any event, the record does not reveal any 
prejudice which would require relief. 


(A. Tr. 1-4; Tr. 73) 


Relying on Blue v. United States, 119 U.S. App. D.C. 
315, 342 F.2d 894 (1964), cert. denied, 380 U.S. 944 
(1965), appellant urges reversal because of alleged de- 
fects in the preliminary hearing stage. Appellee be- 


8 Accord, Kennedy v. United States, U.S. App. D.C. —, 
353 F.2d 462 (1965). See also Coleman v. United States, D.C. Cir. 
No. 19662, decided July 14, 1966, slip op. at 3 n.1; Luckett v. 
United States, D.C. Cir. No. 19111, decided July 12, 1966. 


2 Since the “statement” seems clearly admissible, appellee docs 
not expand on other defects which appear to exist in appellant’s at- 
tempt to gain reversal because of this evidence, ¢.9., the effect of 
appellant’s failure to raise the issue below. (See On Lee v. United 
States, 343 U.S. 747, 749-50 n.3 (1952); United States v. In- 
diviglio, 352 F.2d 276 (2d Cir, en banc 1965), cert. denied, 383 
U.S. 907 (1966).) 
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lieves this assignment of error is without merit for 
several reasons.?° 


A. Failure to Adequately Pursue Pre-Trial Determination 


For purposes of this section of appellee’s argument, 
appellee assumes arguendo that the issue now raised was 
raised in the habeas corpus proceedings (but see Part B, 
infra). Under such an assumption, this case would 
present the significant question, not explicitly settled in 
Blue, of the degree to which one dissatisfied with the pro- 
ceedings at his preliminary hearing must pursue his 
remedy before trial. 

Appellant filed a pro se petition for habeas corpus be- 
fore trial. (This was, of course, one of the two alterna- 
tives required by Blue.)** Before that petition was acted 
upon trial counsel was appointed and saw the petition 
(A. Tr. 2-3). He was aware that alleged defects in 
the proceedings which resulted in appellant’s detention 
could be raised prior to trial (A. Tr. 3). Nevertheless, 
counsel declined the opportunity to have the arraignment 
continued (A. Tr. 3-4). Thereafter, the habeas corpus 
judge acted upon the petition. Counsel, although aware 
of the petition and its obvious connection with the case, 
made no effort to amend the pro se petition or to other- 
wise advance that petition. Importantly, when the peti- 
tion was dismissed, the matter was not pursued. Hav- 
ing decided not to appeal the adverse determination of 


10 Since it appears that there are several other valid reasons for 
rejecting appellant’s claim on this point, appellee has not briefed 
the question of what were appellant’s precise rights at his pre- 
liminary hearing before the Commissioner in Maryland. The pro- 
ceedings involving appellant were conducted under Fev. R. Crim. 
P. 40. Blue, of course, was based on an interpretation of local 
law and did not purport to reach the question of whether an ac- 
cused who is brought before a Commissioner in another jurisdic- 
tion before transfer to this jurisdiction was entitled to warnings 
required in this jurisdiction. In any event, in light of new FEp. R. 
Crim. P. 5, referred to by Fep. Crim. P. 40, the question ap- 
pears to no longer have vitality. 


1119 U.S. App. D.C. at 900, 342 F.2d at 321. 
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the habeas corpus proceeding, appellant would appear to 
be precluded from renewing that attack after an un- 
favorable verdict. 

Blue contemplated the pre-trial resolution and, if nec- 
essary, cure of claims of defects in pre-trial proceedings. 
119 U.S. App. D.C. at 321, 342 F.2d at 900. If Blue 
is to be read as putting a defendant to the task of 
seeking pre-trial resolution of alleged preliminary pro- 
ceedings defects, that task would appear to encompass 
the complete and final adjudication of such issues before 
chancing a favorable verdict, 1.¢., pre-trial appeal of a 
final order such as that entered by the habeas corpus 
judge. 13 

Appellant, at least prior to his unfavorable verdict, was 
apparently content to lay the allegation of pre-trial de 
fects to rest. His counselled inaction may be considered a 
waiver of further contestation of the point. Cf. Blue v. 
United States, supra at 321-22, 342 F.2d at 900-01. There 
are sound reasons to support a decision by appellant to 


forego further pursuit of his allegations. See ibid. This 
is especially true for a defendant not free on bail (like 
appellant) whose pursuit may only serve to prolong his 


12'The necessity for appeal may be well illustrated by the in- 
stant case. For reasons more fully discussed infra. pp. 12-18, the in- 
stant record does not conclusively demonstrate the truth or falsity 
of appellant’s present claim of denial of the right to counsel. 
Therefore, were appellant to prevail, the appropriate remedy in 
this case would appear to be a remand to the habeas corpus judge 
for a hearing on that issue. The order dismissing the habeas cor- 
pus petition is not in itself properly before the Court for review, 
affirmance, reversal, or remand, however. This seems to point out 
the necessity for carrying disposition of the pre-trial action to 
its appellate conclusion or else being bound by the determination 
of the court below. 

In a recent criminal case the defendant sought mandamus to 
compel a preliminary hearing, relying partially on Blue. Boney 
v. Wertleb & Bress, Civil Action No. 3040-65. The refusal to is- 
sue a writ of mandamus was itself appealed directly to this Court. 
D. CG. Cir. No. 20019, order of March 23, 1966. 


18Jt must be recognized, of course, that such appeals will result 
in additional delay in the criminal proceedings. At least to a defend- 
ant free on bail, such delay may appear enticingly favorable. 
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incarceration without resulting in relief—a consideration 
brought home to defense counsel in this case (A. Tr. 
3-4). Cf. Jackson v. United States, U.S. App. D.C. 
——,, 359 F.2d 260, 164-65 (1966) .** 


B. Failure to Raise the Present Issue Prior to Trial 


While it is true that appellant filed a pre-trial petition 
for habeas corpus, the allegation of that petition was 
that he had not had a preliminary hearing (an allega- 
tion which was true). That allegation does not neces- 
sarily encompass his present allegation which apparently 
is that the waiver of preliminary hearing was invalid be- 
cause of lack of counsel.*® To the extent that Blue re 
quires a pre-trial determination of appellant’s complaints, 
it would appear to require also that a defendant articu- 
late those complaints accurately.%* 


44In discussing the defendant’s decision whether or not to raise 
an alleged variance between indictment and proof, this Court noted 
in Jackson: 


The failure of defense counsel to object to variant proof 
may not be presumed to reflect mere inattentiveness or indif- 
ference to his client’s interests. In many cases ... a defense 
counsel may well conclude that there is nothing to be gained 
from such an objection .... The calculation of defense coun- 
sel must take into account not only the lack of benefit, but 
also the positive disadvantages of raising an objection that 
in all likelihood will only delay and not avoid the trial. In this 
case appellant, being unable to furnish bail, was in jail, and 
he would predictably continue to be confined in jail awaiting 
the new trial and the new trial date. If acquitted, he would 
have spent unnecessary time in confinement. Even an accused 
who is free on bail may opt for trial now rather than later 
whether because of the availability of witnesses or other 
tactical reasons, or because of the natural desire to resolve 
the overhanging charge as promptly as possible. 


359 F.2d at 264-65. 
15 See Brief for Appellant, pp. 5, 9. 


16 Even if a defendant is unrepresented at the time of filing the 
pre-trial habeas corpus, counsel, after his appointment, could seek 
to amend or to file a new petition. 
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In the habeas corpus proceedings the District Court 
properly dismissed the petition when it was shown why 
appellant had not had a preliminary hearing: official rec- 
ords revealed that appellant had waived his hearing. That 
waiver was never attacked prior to this appeal. 

Under such circumstance it cannot be said that appel- 
lant properly preserved his point under Blue. Even if 
no appeal from the adverse habeas corpus determination 
is thought to be required, appellant’s present claim would 
still be defective. 


Cc. Lack of Prejudice 


In any event, prejudice must be found before relief 
would be in order. See Dancy v. United States, D.C. 
Cir. Nos. 18866, 18716, as modified February 11, 1966, 
slip op. at 4, 7; Blue v. United States, supra, at 322, 
342 F.2d at 901. There must be more than a speculative 
possibility of prejudice. See Hairston v. United States, 
—— U.S.App.D.C. , 859 F.2d 270 (1966). Not 
once at trial or prior to trial did defense counsel 
state that the lack of a preliminary hearing had 
prejudiced appellant’s defense.” See Blue v. United 
States, supra at 322, 342 F.2d at 901.2% And, as 
in Blue, no real claim of prejudice is substantiated on 
this appeal; appellant is able to make only the general 


17 Counsel did, after the close of all the testimony, state that he 
was “slightly surprised by some of the testimony of the prosecu- 
tion’s witnesses as to the times involved” (Tr. 73). However, 
this was in regard to a request for a recess before argument; 
counsel stated he wanted to reconcile these times with his prior 
understanding before closing to the jury. In any event, this 
slight “surprise” did not involve a serious point. 


18 [W]e cannot be unmindful that counsel apparently did not see 
any compelling necessity to seek pre-trial relief in order to 
prepare for trial. Nor, at the trial itself, did he make any 
intimation, by formal objection or otherwise, that appellant was 
unfairly exposed to, or surprised by, the introduction of evi- 
dence that he could have successfully rebutted had he had a 
pre-trial hearing. 


119 U.S. App. D.C. at 322, 342 F.2d at 901. 
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claim that trial counsel would no doubt have been aided 
by prior cross examination. (Brief for Appellant, p. 10.) 
Furthermore, as in Blue, an examination of the record re- 
veals no prejudice. From an evidentiary viewpoint the 
case was a relatively simple one. It rested on proof of an 
unauthorized taking plus proof of finding appellant using 
,the car without authorization. There were no complicated 
“issues. Indeed, there was hardly a defense. In short, 
‘tthe record does met suggest that appellant was handi- 
capped abt trial by*the lack of a preliminary hearing. 
This lack of prejudice in itself would be dispositive of 
appellant’s second assignment of error, as would accept- 
ance of either of the other two points urged by appellee.’® 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the as- 
signments error are without merit and the judgment of 
the District Court should be affirmed. 


Davip G. BRESs, 
United States Attorney, 


FRANK Q. NEBEKER, 
JAMES A. STRAZZELLA, 
Assistant United States Attorneys. 


19It should be noted that the remedy appellant seeks—reversal 
and dismissal of the indictment (Brief for Appellant, p. 10.)—would 
be inappropriate in any event. Dancy v. United States, Nos. 18366, 
18716, as modified February 11, 1966, slip op. at 4-5, 7; Blue v. 
United States, supra, at 321, 342 F.2d at 900. If relief were in 
order, appropriate relief would appear to be a remand for a deter- 
mination of whether appellant was in fact denied his right to 
counsel (deriving from whatever source). See note 12, supra. See 
also note 10, supra. 
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QUESTIONS PRESENTED 


1. Whether or not under the Supreme Court's recent decision in Miranda 


+, Avizona, Nos. 759, 760, 761 and 854 - October Term, 1965, reversible error occur- 


ed in the trial court when a self-incriminating statement made by an unwarned, 


ncounselled defendant during an in-custody police car interrogation was admitted 


nto evidence? 


2. Whether or not a defendant's failure to object at trial to the admis- 


after precludes his 


nission into evidence of a sclf-incriminating statement there 


raising the matter on direct appeal, when in the interim follewing his conviction, 


decision of the Supreme Court rules such evidence Constitutuonally improper ? 


3. Whether defendant's deprivation of counsel and a preliminary cxan~ 


imation and his conscqucnt failure thereby to acquaint himself with the case against 


im and to present witnesses in his own behalf were so prejudicial as to require a 


mew trial? 
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BRIEF FOR APPELLANT 


I. JURISDICTIONAL STATEMENT 


This Court has jurisdiction of the appeal under 28 U. S. C. §1291 


Il. STATEMENT OF THE CASE 

Appellant, Clyde A, Wable, at about 2:30 p.m., on December 5, 1964, was 
picked up for reckless driving by the Montgomery County Maryland police on Wisconsin 
Avenue near its intersection with Davidson Avenue in Bethesda, Maryland. | 

The car being driven by appellant was reported to have been stolen from 
its owner in the District of Columbia, (Tr. 28-34) 

On May 28, 1965, appellant appeared before the U. S. Commissioner in 
Baltimore where he was advised that a warrant had been issued for his arrest for 
unauthorized use of a motor vehicle. The U. S. Commissioner's report states that 
appellant waived his right to a preliminary hearing and was returned to the Dis- 
trict of Columbia where he was held on $1,000.00 bond. (Report of U. S$. Commis- 
sioner in Baltimore, filed May 28, 1965.) 

On June 9, 1965, appellant drafted pro se and in forma pauperis an appli- 
cation for Writ of Habeas Corpus on the ground that he had not been given a pre- 


‘liminary hearing or provided an attorney, and on June 18, 1965, Youngdahl, J. 
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Anderson, H. C. No. 276-65. (Records of the U. S. District Court, D.C.) 

Appellant's indictment in two counts, unuathorized use (one count) and 
knowingly transporting in interstate commerce a stolen automobile (one count) was 
filed in open court in Criminal Case No. 677-65 in the U. S. District Court for the 
District of Columbia on June 21, 1965. 

Mr. William West of the Bar of the District of Columbia was appointed to 
represent appellant, an indigent, on June 24 and at arraignment on the next day, 
appéllant pleaded not guilty before Hart, J. whereupon he was remanded to the 
District of Columbia Jail. 

On June 29, 1965, Youngdahl, J. ruled that the Rule to show cause was 
discharged, and dismissed Habeas Corpus proceeding No. 276-65. (Records of the 
U. S. District Court, D.C.) 

Trial by jury commenced on October 6, 1965 before Walsh, J.. 

The prosecution based its case in part on the testimony of the owner of 
the car, Mr. Palnes, who stated that his 1950 black Cherolet sedan was discovered 
to be missing from its parking place on the norning of Saturday, December 5, 1964, 
that he promptly reported its loss to the police and that he picked up the car 
upon its being returned by the police the following day. (Tr. 22-25). He also 
testified that he found a ball of tin foil behind the ignition as a sort of short- 
circuted key after he had driven the car hone. (Tr. 25-27) 


The prosecution's other witness was the arresting policeman, Officer 


Martin of the Montgomery County, Maryland, Police. He stated that from his police 


car he observed appellant at about 2:30 p.m. on December 5, 1964 weaving fron lane 
to lance in a black Chevrolet; that he edged the vehicle over to the side of the road 
and stopped it. (Tr. 28-31) He further stated that appellant appeared to be 
drunk, that there was no key in the ignition and that appellant had no driver's 
license and wes unable to produce the registration for the vehicle. (Tr. 31, 32, 


42) The officer also stated that while he and his partner were in transit back to 


the police station, appellant made a statement:"Did you get...", so and 80, "too." 
But the officer was not sure of the name he mentioned, (Tr. 33) 

The prosecution further showed through the testimony of Officer Martin 
that a check was made of the car's license tag and that it was discovered to have 
been reported stolen and that it's owner was Mr. Palmes; the Officer testified that 
the car with appellant in it had been stopped on Wisconsin Avenue in Bethesda, 
Maryland, (Tr. 34-35) 

Officer Martin also testified that the ignition switch is fairly open in 
the back of the type of car owned by Mr. Palmes and that it is possible "to jump" 
between the terminals if you have a metal conductor, which permits one to start the 
car without turning the ignition key. (Tr. 43-44) 

The defense based its case on the testinony of Mary Wable (age 17), appel- 
lant's wife. She testified that she and her husband ppellant, @ge 27). lived at - 
Apartment Three, 2204 Prout Street, Southeast. She stated that on the morning of 
December 5, 1964, appellant had expected to be picked up to go to work by a friend 
named "Tony" but Tony had not arrived and appellant had gone to work on the bus at 
about 8:30 asm. (Tr. 54-58) She stated that at about 10:30 a.m, Tony arrived 
with a black 1950 or '51 Chevrolet which he said belonged to a friend. He said 
that the reason he had not come by for appellant on time was that his own car had 
broken down. Tony then drove away toward downtown. (Tr. 59, 60) 

Closing arguments were made on behalf of the Government (Tr. 74-81) and 
on behalf of the Defense (Tr. 85-91) and there was a rebuttal argument on behalf of 
the Government. (Tr. 92-96) 

At the conclusion of the trial the jury was instructed by the Court to 
the satisfaction of both counsel. (Tr. 96-110) 

After deliberation, the jury found the appellant guilty on both Count 
One and Count Two. (Tr. 111) : 


On November 12, 1965, appellant was sentenced to imprisonment for from 
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"18 months to 54 months on cach Count to run coneurrently,. 


Notices of appeal were thereupen filed in the U. S. District Court and in 
the U. S. Court of Appeals. On February 10, 1966, Counsel was appointed to repre- 
sent appellant in forma pauperis in the U. S. Court of Appeals. 

IIL. STATUTES INVOLVED 

Federal Rules Criminal Procedure, Rule 5 (c) 18 U. S.C.A.; D.C. Code 1961, 
$8 2-2201 to 2-2210, 2-2202. 

IV. STATEMENT OF POINTS 

1. The District Court erred reversibly in admitting into evidence a 
self-incriminating statement nade by appellant while being interrogated in the 
squad car by the arresting officers in the absence of a showing that appellant's 
rights bad been safeguarded. 

2. Appellant's failure to object, at trial, to the admission into evi- 
dence of a self-incriminating statement made by appellant while being interrogated 
in a squad car by the arresting officers does not preclude his raising the matter 
thercafter on appeal if a later decision of the Supreme Court makes the objection 
available, 

3. Appellant's deprivation of counsel to advise him at the time he unin- 
formally waived his right to a prelininary exonination, and appellant's consequent 
failure to acquaint himself in detail with the case against him and to present wit- 
nesses on his own behalf were so prejudicial as to require a new trial. 

V._ SUMMARY OF ARGUMENT 

1. The Miranda case has injected a new doctrine into the trial court 
treatment of statements nade by a defendant while in custody of the police. The 
old sing-song litany of "anything you say may be used against you" is no longer 
considered adequate to warn one against a broad range of even nildly self-incrinin- 
atory and prejudicial statements. Before such statements may now be admitted in 


evidence, the burden is on the prosecution to show that the surrounding circumstances 


‘under which they were nade did not approximate the oppressive conditions which the 
Court fully describes, In the case at bar, appellant's remark made in a squad car 
after he had been taken inte custody by the two arresting officers is shown to have 
been used at trial for sclf-incriminatory purposes by the prosecution without the 
necessary showing that the Constitutional safeguards had been observed, as required 
by Miranda, 

2. The fact that Miranda came down after the appellant's conviction does 
not preclude this Court form applying the new approach toward self-incrinination 
which the case holds. 

3. Appellant ignorantly and without the aid of counsel (he was indigent) 
waived his right to a prelininary examination, This he tried to cure by resort to 
habeas corpus under the holding of the Blue case. The effort failed and appellant 
went to trial without the advantages that the preliminary examination would have 
rendered him. The contention is that the deprivation was sufficiently prejudicial 


to require a new trial, 
VI. ARGUMENT 


1. Reversible error occurred when appellant's self-incrininating state- 
ment was submitted into evidence. (Please read Tr. 28-34 inclusive.) 

While appellant, in custody, was being taken in a squad car by the two 
arresting officers from the scene of the arrest to the precinct station, the appel- 
lant made the following statement to the police which was used by the prosecution 
at trial: "Did you get...", so and so, "too". (Tr. 333 It is appellant's conten- 
tion that this was self-incriminating because "get" here neans "catch", and used in 
conjunction with the word "too" implies that the speaker (appellant) , speaking under 
the duress of the situation, considers himself in the same class, that is to say, 
caught, a condition inherent with guilt in the socio-legal tradition. For one who, 
in the present custody of the police, refers to himself even by implication as 
"caught" has made a self-incriminating remark, The innocent victin of an erroneous 


arrest does not characterize his predicanent as that of having been "gotten" because 
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psychologically he is not fugitive. Appellant’s statement was promptly followed 


»by police interrogation. (Tr. 34) 

In Miranda v. Arizona, Nos. 759, 760, 761 and 854-October Term, 1965, 
decited June 13, 1966, the Supreme Court has recently held: 

"yhen an individual -is taken. into custedy or otherwise is deprived 


of his freedom by the mthoritics and is subjected to questioning, 
the privilege against self-incrimination is jeopardized. Pro- 


cedural safeguards must be employed to protect the privilege, 

and unless other fully effective means arc adopted to notify 

the person of his right of silence and to assure that the excr- 

cise of the right will be scrupulously honored, the following 

measures are required; He must be warned prior to any question~ 
ing that he has the right to remain silent, that anything he says 
can be used against hin in a court of law, that he has the right 
to the presence of an attorney, and that if he cannot afford an 
attorney one will be appointed for him prior to any questioning 
if he so desires, Opportunity to exercise these rights must 

be afforded him throughout the interrogation: After such warn- 

ings have been given, and such opportunity afforded hin, the 

individual may knowingly and intelligently waive these rights 

and agree to answer questions or make a statement. But unless 

and until such warnings and waiver arc denonstrated by the 

prosecution at trial, no evidence obtained as a result of inter- 
rogation can be used against hin" 

The fact that appellant's statement was apparently "gratuitous" rather 
than extracted does not remove it from the ban of the Miranda holdings, for the 
Court also states: 

"Moreover, where in-custody interrogation is involved, there is 

no room for the contention that the privilege is waived if the 


individual answers some questions or gives sone information on 


his own prior to invoking his right to remain silent when inter- 
rogated." p. 38 
This would seen to cover the case at bar especially well, for Officer 


Martin testified (Tr. 33): "While I was in transit back tp. the police station, 
' there was a conversation between myself and my partner, and there was a mention of 


a name, And Mr. Wable made a statement:e..". Thus it would appear that there was 
no brow-beating interrogation in a tense squad car,just a conversation between the 
policemen into which the person in custody (appellant) intruded "a statement", But 
the officer did not niss his opportunity to enlarge his knowledge, for shortly 
thereafter he testified: "I asked him who this person was and he would make no 
more statenents, He would not go into anything about this friend." (Tr. 34) So, 
however low-key the interchange may have been, it is established that appellant was 
asked at least one question by the police while in the squad car, and although there 
is no support in the record, experience would argue the probability that the inter- 
rogation was not linited to that one questione And especially as Officer Martin's 
comment above scens to indicate a vain effort to induce "nore statenents" "about 
this friend". 

When appellant's self-incrininating statement was admitted into evidence 
there was no showing by the prosecution that appellant had been warned of his rights 
or that the waiver now necessary under Miranda had been obtained. 

" The warnings required and the waiver necessary in accordance 

with our opinion today are, in the absence of a fully effective 

equivalent, prerequisites to the admissibility of any statement 

made by a defendant. No distinction can be drawn between state- 

ments which amount to "admissions" of part or all of an offense. 

The privilege against self-incrinination protects the individual 

from being compelled to incriminate himself in any manner; it does 

not distinguish degrees of incrimination. Similarly, for precisely 

the same reason, no distinction may be drawn between inculpatory 


statements and statements alleged to be nerely "exculpatory." If 
-7= 
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a statement made were in fact truly exculpatory it would, of course, 

never be used by the prosecution. In fact, statements merely 

intended to be exculpatory by the defendant are often used to 

impeach his testimony at trial or to demonstrate untruths in 

the statement gjven under interrogation and thus to prove guilt 

by implication, These statenents are incriminating in any mean- 

ingful sense of the word and may not be used without full warn- 

ings and effective waiver required for any other statement. In 

Escobedo itself, the defendant fully intended his accusation of 

another as the slayer to be exculpatory as to himself." pe 38-39. 
And finally: 

" In dealing with custodial interrogation, we will not presume 

that a defendant has been effectively apprised of his rights 

and that his privilege against sclf-incrimination has been 

adequately safeguarded on a record that does not show that any 

warnings have been given or that any effective alternative has 

been employed, Nor can a knowing and intelligent waiver of 

these rights be assumed on 2 silent xrecord."" Miranda, supra 60-61 

Accordingly, appellant contends that reversible error occurred when 


appellant's self-incriminatory statement was admitted in evidence. 


2. Failure to object at trial does not preclude raising an issuc later 


on appeal if the objection becomes aveilable. 


The failure of defense counsel to object to the introduction of the self- 


incriminatory admission at trial does not preclude this Court's -applyin, . Miranda 


v. Arizona, supre, naking the objection available; the failure to object at trial 
does not constitute a waiver of the claim, Sce c.g, United States ex rel. Angelet 
v. Fay, 333 F. 2d 12, 16 (C.A. 2d Cir. 1964), aff'd 381 U.S. 654 (1965). Cf. 


ziffrin, Inc. v. United States,318 U. S. 73, 78 (1943). 
“R- 


3. Appellant's deprival of counsel end a preliminary examination were 


so prejudicial as to require a new trial. 


The docket entry of the U. S. Commissioner for the District of Baltinore 
(Frank Udoff, U. S. Marshal) states " .ethe defendant...duly waived prolininary 
examination before me on May 28, 1965", Filed May 28, 1965. 

This waiver, if waiver there legally was, was uninformed because without 
the advice of counsel. But almost immediately thereafter, while in the D.C. Jail, 
and still without the aid of an attorney, appellant reasserted his denand for coun= 
sel (because the Record is silent does not mean that the request had not been nade; 
See Carnley v. Cochran, 369 U. S. 506, also Glasser v. United States, 315: U.S. 60) 
and sought to cure the damage of his waiver of the preliminary examination by filing 
prose in forma pauperis on Sunes, 1965 a Petition for Habeas Corpus in the U. S. 
District Court, D.C. Wable v. Anderson, H.C. No. 276-65. 

This was indecd his proper remedy, for only recently this Court had said: 

"It is, therefore, the third alternative of intervention by habeas corpus 

or mandanus prior to trial that we conceive to be the remedy best cal- 

culated to combine adequate relicf to accused persons with the least 
burden to the Government and the courts, Thus, an accused who is 
permitted to waive hearing without proper advice or who is wrong- 

fully denied an opportunity to present witnesses in his own behalf 

will be entitled to an order of release unless a hearing is held, 

or to an order reopening the hearing for presentation of further 

evidence, With such opportunities available for relief before 

trial despite indictment, there will, of course, be @ correspond- 

ing obligation to make a tinely assertion of the alleged defects 

or, in default thereof, be thereafter foreclosed from reliance’ 

upon then as invalidating the conviction." Blue.v United States, 


342 F. 2d 894, 900; Cert. den'd March 15, 1965, 85 S. Ct. 1029, 
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Appellant's petition for habeas corpus was dismissed on 
June 29, 1965. It had been filed on June 18, three days before 
the date of indictment on June 21, 1965. and so, appellant's 
timely assertion of the grave procedural defects afflicting 
his situation before indictment failed, but because the asscr- 
tion was timely, appellant is "not foreclosed" under the Blue 
degision,supra, "fom reliance upon-ther' as invalidating the © ~- 
conviction." 

There can be no doubt that the trial counsel would have 
been aided by prior cross examination of the prosecution's wit- 
nesses; and an invaluable opportunity to present his oon wit- 
nesses at 2 preliminary examination was also appellant's 
irretrievable and highly prejudicial loss, unless this Court 
invalidates the conviction.and désnissesthe~indictment. 


VII CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of the District 


- Court should be reversed and appellant's conviction and indictment be dismissed, 


Respectfully submittad, 


June 15, 1966 


Attorney for Appellant 
Appointed by this Court 
1815 H. Street, N.W. 
Washington, D.C. 


